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property out of his usual course of business, the consignor is entitled to 
retake the property even from a bona fide purchaser for value; that the 
consignor is not estopped from setting up his title inasmuch as he has done 
nothing inconsistent with the real transaction between himself and his 
factor. Andrews, C. J., and Hall, J., dissented. 

The general rule is that where the goods are to be sold by the parry 
receiving them on his own account, the owner merely reserving title until 
the purchase money is paid, the transaction is a conditional sale and not a 
consignment, and hence under statute in most States is an absolute sale 
as to third parties unless recorded. But it has also been held that a pur- 
chaser of the entire stock will not be so protected, nor will a purchaser not 
in the regular course of trade. Burbank v. Crooker, 7 Gray 158; Pratt v. 
Burhans, 84 Mich. 489. 

Injunction — Grounds — Threatening Suits for Infringement of 
Patents — Adriance, Platt & Co. v. National Harrow Co., 98 Fed. 118. 
— An owner of a patent published letters and circulars asserting the validity 
of his patent, that another manufacturer infringed it, and that any one who 
purchased the infringing article would be sued by the owner of the patent. 
Held, that a bill asking for an injunction against such circulars cannot be 
dismissed on demurrer. 

This decision recognizes that equity may have jurisdiction to enjoin a 
party from advertising his goods. It all depends upon whether the adver- 
tisement uses false, malicious, offensive or opprobrious language, with the 
purpose of injuring the party claimed to be infringing. Kelly v. Ypstianti 
Dress-Stay Manuf. Co., 44 Fed. 19. In view of the undoubted right every 
one has to advertise his goods so long as he does it in good faith, and of the 
adequate remedy at law which the plaintiff may claim, if in such advertise- 
ment anything libelous has been published, courts are bound to consider 
such questions as this with great care. There is little law as yet on this 
subject, but since the case of Kidd v. Horry, 28 Fed. 773, courts seem in- 
clined to recognize the jurisdiction of equity in cases where a malicious 
motive and bad faith are clear. 

Inn-keepers — Liability for Goods of Guest — Misconduct of Guest 
— Lucia v. Ornel, 61 N. Y. Sup. (App. Div.) 659. — The plaintiff, a guest 
in a hotel, took a woman of ill-fame to his room with him for consort, who 
absconded with a sum of his money. Plaintiff then requested the hotel clerk 
to keep the remainder of his money for him, but the clerk refused to do so, 
and after plaintiff went back to his room, the balance of his money was 
stolen from him. Held, that plaintiff's misconduct and immorality did not 
bar him from recovering the balance, subsequently stolen. 

Curtis v. Murphy, 63 Wis. 4, holds that if a man takes a woman to a 
hotel for the purpose of prostitution, he does not thereby acquire the rights 
of a guest. But this does not apply in the present case, as the man was not 
robbed while occupying the room with the strumpet, but afterwards. 

Parties — Action by Married Woman — Loss of Earning Capacity 
— Texas R. R. Co. v. Humble, 97 Fed. 837.— A married woman sued for 
personal injury independently of her husband. Held, that she could recover 
damages for the impairment of her earning capacity, and that this recovery 
was one in which the husband had no interest. 

The present case brings out a distinction that is a source of some con- 
fusion, the difference between an impairment of a married woman's earning 
capacity and her capacity to render services to her husband and family. In 
the latter case the husband has the right to sue for the injury, not the woman. 
R. R. Co. v. Hensen, 58 Fed. 531. But her capacity to earn money may 
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be entirely independent of the service she renders to her family. She may 
be engaged in a separate and independent business at the same time that she 
is performing her family duties. In such cases it seems that the damages 
she may recover for an injury that impairs her ability to engage in such 
business are personal, and that the husband has no interest in them. Tuttle 
v. R. R., 42 Iowa 518; Filer v. N. Y. C. R. R., 49 N. Y. 47. The fact that in 
most cases a woman's services to her family are measured by her capacity 
to do labor, and the resulting difficulty experienced in separating one 
from the other prevents the distinction from always being clear. 

Percolating Waters — Right of City to Divert — Damages to 
Owner op Adjacent Lands — Forbell v. City of New York, 61 N. Y. 
Sup. 1005. — The city, by means of an extensive system of porous under- 
ground conduits connected with a powerful pumping station collected the 
percolating waters of an area of several square miles. This land was bought 
by the city and used for this purpose only, and no improvement was made 
upon it, nor was any intended. The direct result was to lower the water 
level of the plaintiff's and other lands, and destroy the crops growing, or 
which might have been grown upon them. Held, the city was liable for the 
damages thus sustained. 

The case is an extension of the doctrine laid down in Smith v. The City 
of Brooklyn, 54 N. E. 787; 9 Yale Law Journal 94. The facts are the same, 
but here the plaintiff is allowed to recover, not for the loss of the enjoyment 
of a running stream fed by these percolations, but directly for the loss of the 
percolating waters resulting in the failure of his crops. There his rights as- 
riparian owner were involved, here only his rights as proprietor of the land. 
On principle the case is directly contrary to Chaseman v. Richards, 7 H. L. 
349, and Bradford v. Pickles, 1895 App. Cases 587, though the facts were not 
so strong in the English cases. 

Railroads — Injury at Crossing — Contributory Negligence — Gil- 
bert v. Erie R. Co., 97 Fed. 747.— Plaintiffs deceased drove upon a rail- 
road crossing in a covered buggy. At 135 feet from said crossing he saw 
the approaching train, but drove upon the crossing and was killed. Held, 
the rule that plaintiffs contributory negligence is counteracted by defend- 
ant's knowledge of plaintiff's danger and neglect to take reasonable care to 
avoid injury to plaintiff does not apply where the negligence of plaintiff and 
defendant is concurrent. 

As soon as contributory negligence became a common defence, limita- 
tions upon the doctrine began to be developed. One of these limitations is 
that which is recognized by the Supreme Court in Railway Co. v. Ives, 144 
U. S. 408, and enunciated in Davies v. Mann, 10 Mees. & W. 546, "that con- 
tributory negligence of the party injured will not defeat the action if it be 
shown that the defendant might by the exercise of reasonable care have 
avoided the consequences of injured parties' negligence." This supposes an 
unequal amount of negligence on one side or the other. Where the negli- 
gence of both parties is equal, the rule does not apply, and the case becomes 
one governed by the usual rules in regard to contributory negligence. The 
present case places a natural and necessary limitation upon Railway Co. v. 
Ives. 

Railroads — Injury to Employee — Potter v. Detroit, G. H., & M. 
Ry. Co., 81 N. W. 80 (Mich.). — A brakeman climbing upon the ladder on 
the side of a moving freight car, was struck and injured by a telegraph pole 
located near the track. Held, in an action to recover damages for the injury, 
that, though the plaintiff had many times before passed by this pole, it was 
a question for the jury as to whether he was chargeable with knowledge of 
the danger. 



